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International Covenant on Civil and Political Rights Article 19

1. Everyone shall| have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression: this right shall
include freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, inwriting or inprint, in the form of
art, or through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries -
with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by {aw and
are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public)
or of public health or morals.
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FIt+—%F K2 BUHRUSER HIRTOM—OXRBOBRIT, ChxEET S,
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&7 5%,
The Constitution of Japan
Article 19. Freedom of thought and conscience shall not be violated.
Article 21. Freedom of assembly and association as well as speech., press and

3



al | other forms of expression are guaranteed. No censorship shall be maintained,
nor shall the secrecy of any means of communication be violated

Article 23. Academic freedom is guaranteed.

Article 98. This Constitution shall be the supreme law of the nation and no
law, ordinance, imperial rescript or other act of government, or part thereof,
contrary to the provisions hereof, shall have legal force or validity.

The treaties concluded by Japan and established laws of nations shall be
faithfully observed.
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International Covenant on Civil and Political Rights
Article 19
1.Everyone shall have the right to hold opinions without interference.
2.Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of his choice.
3.The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by law and
are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or
of public health or morals.
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International Covenant on Civil and Political Rights Article 19

1.Everyone shall have the right to hold opinions without interference.
2.Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice.
3.The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain

restrictions, but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public) or of

public health or morals.
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The Constitution of Japan

Article 19. Freedom of thought and conscience shall not be violated.

Article 21. Freedom of assembly and association as well as speech, press and all

other forms of expression are guaranteed. No censorship shall be maintained, nor



shall the secrecy of any means of communication be violated.

Article 23. Academic freedom is guaranteed.

Article 98. This Constitution shall be the supreme law of the nation and no law,
ordinance, imperial rescript or other act of government, or part thereof, contrary
to the provisions hereof, shall have legal force or validity.

The treaties concluded by Japan and established laws of nations shall be
faithfully observed.
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Questions concerning Act on the Protection of Specially Designated Secrets

lQl. How does this Act modify Japan’s existing laws'ﬂ

The Act on the Protection of Specially Designated Secrets (herein referred to as
SDS) does not change any existing law in terms of the right of citizens to know

from the following reasons.

First, this act does not enlarge the scope of existing state secrets. It is among the
category of secrets under the National Public Service Act, referred to as "secrets
acquired through official function," that only highly confidential information
concerning national security shall be designated as SDS. This act sets out a clear
and strict rule for the designation and handling of such information which is

particularly required to be kept secret due to national security reasons.

Second, as already mentioned in reply to the question from Ms. Seibert-Four, the
Public Records and Archives Management Act! and Information Disclosure Act
shall apply to administrative documents that record SDS. The documents
containing SDS shall be, in the same manner as other official documents, handled
in accordance with the disclosure rules defined by these two basic laws pertaining
to the right of citizens to know.

1 The Public Records and Archives Management Act prescribes that administrative document
file and an administrative document, when falls under Historical Public Records and Archives,
shall be transferred to the National Archives of Japan, etc.



|Q2. What were the inconveniences that required the legislation of this Act?

The security environment surrounding Japan is becoming ever more severe. This
has been demonstrated by events such as the hostage crisis in Algeria in January
2013 where 10 Japanese nationals were killed. In order to secure the safety of
Japan and its citizens in such a situation, it is necessary to promote the exchange
of highly confidential information concerning national security with relevant
countries and within the government. Many of Japan’s partner countries have
long been enforcing laws on the protection of state secrets.

In Japan, 1n contrast, the only legal provision on national security secrets, except
in the area of defense, has been the general duty of confidentiality of civil servants
under the National Public Service Act that simply stipulates that "civil servants
shall not leak secrets acquired through official function.” The chapter containing
this Article 100.1 is on civil servants' discipline, that provides for obligations such
as to serve the public interest and obey laws, and its primary objective 1s not the
protection of secrets. There has been no general law on the management of secrets
providing for the protective measures on secrets and security clearance

procedures, for example.

It should also be reminded that the maximum penalty against Article 100.1 is
imprisonment for 1 year. It is significantly less severe than in laws on national
security in many other countries. It is also different from rules on commercial
secrets 1n Japan, as unlawful disclosure of commercial information can be
punished by imprisonment up to 10 years according to Unfair Competition Act.
The situation has been that, even if there is a leak of sensitive information on
national security that may affect the lives of citizens, it will only be penalized to
imprisonment up to 1 year, whereas unlawful disclosure of commercial secrets can

be punished by imprisonment up to 10 years

For the sake of exchanges of highly confidential information with relevant other
countries, it has been necessary to legislate a general law regarding rules to
protect information related to national security and thus enhance the reliability of
protection of such information in Japan. The legislation of this Act responds to
such an objective.

It should also be reiterated that this Act introduces clear legal rules on the
protection of SDS, strictly defining the conditions for designating information as



SDS, and establishing a multi-layered structure to prevent arbitrary
implementation by the government through the oversight mechanism involving
the Diet and the Council of non-governmental experts. This Act is expected to
strengthen the objectivity and the transparency when handling confidential
information within the government, compared with the current legal framework

on state secrets.
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Comment of the Government of Japan on the Advanced Unedited Version of
“Concluding observations on the sixth periodic report of Japan”

Regarding the Advanced Unedited Version of “Concluding observations on
the sixth periodic report of Japan” that the Committee has forwarded to us, we
strongly regret that, concerning Act on the Protection of Specially Designated
Secrets, there are not only factual errors but alse explanation during the
consideration, held on 15 and 16 June, was not duly taken into consideration,
specifically on paragraph 23.

Therefore, we request the Committee to delete the paragraph 23 concerning
Act on the Protection of Specially Designated Secrets or to edit the paragraph by
duly taking into consideration the position of our government on this matter in
general and the points specifically raised in the Advanced Unedited Version that
we have stated during this process. For your reference, we will restate our

position once again as follows.

lOur Position on Act on the Protection of Specially Designated Secrets|

In Japan, the right to hold opinions and the right to freedem of expression
are fully respected as the essential rights for democracy within our Constitution,
which is the supreme law of the nation.

In accordance with this fundamental principle, the Act on Access to
Information Held by Administrative Organs has already been enforced to achieve
accountability of the Government to the citizens for its various activities. This Act
enables every citizen to seek related information through requesting the
disclosure of administrative documents.

The Constitution and the Act on Access to Information will continue to be
applied exactly as now after the entry into force of the Act on the Protection of
Specially Designated Secrets (herein referred to as SDS). Therefore, this Act will
In no way contradict the Article 19 of the International Covenant on Civil and
Political Rights that provides for the rights to hold opinions and freedom of
expression, but also allows in 19.3 certain restrictions on those rights when
provided by law for the protection of national security or of public order.

More specifically on the Act in question, its objective is to prevent
unauthorized disclosure of certain information held by the government which is of
a particularly confidential nature due to National Security reasons, the Act on the
Protection of Specially Designated Secrets is aimed at preventing unauthorized
disclosure of such information, and thereby secure the safety of Japan and its
citizens. In many foreign countries such as the United States and the United
Kingdom, laws on the protection of state secrets have long been enforced, and



Japan has recently introduced similar legislation for the protection of secrets
comparable to those of other countries.

There are two more points to be underscored regarding this Act.

First, this Act introduces clear legal rules on the protection of SDS, including
its definition and the conditions and procedure of its designation. In fact, the
appended table of this Act is restrictive compared to similar legislation by other
countries. Also, the Council of the Protection of Information has been working on
a uniform implementation standard. It contains more detailed explanation of the
appended table of this Act. The uniform implementation standard is to be
authorized by the Cabinet decision this autumn after one month period of seeking
public comment during summer.

For a certain information to be designated as SDS, it needs to fulfill three
requirements, not only to be concerning the matters set forth in the appended
table, but also it has to be publicly undisclosed and has necessity to be has
necessity to be particularly kept secret due to the risk of causing severe damage to
national security. Thus, designated secrets will be both limited and specific.

It also establishes a multi-layered structure to prevent arbitrary
implementation by the government through the establishment of a framework for
oversight involving the Diet and the Council of non-governmental experts. With
this structure, it i1s expected that objectivity and transparency will be enhanced in
the handling of highly confidential information by the government.

Second, this Act pays special attention to the freedom of expression and
news coverage activities. For example, Art 24 provides that acquisition of SDS
even by coercive or deceptive means shall be punishable only when its purpose is
to promote the interest of a Foreign Country, acquiring an illicit personal gain, etc.
Art 22.1 states this in more comprehensive terms: in order to ensure the freedom
of expression, this Act provides due consideration to prevent unfair restriction to
the freedom of expression including the right to know; for example, news coverage
activities in the pursuit of lawful business shall not be punished even if specially
designated secrets are acquired.

For these reasons, this Act is fully consistent with Article 19 of the
International Covenant on Civil and Political Rights, and the Japanese
Government will continue to respect the fundamental rules of democracy.



